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2 Steps in the flood risk planning process and requirements for public participation according to relevant European Directives (FD, WFD and SEAD)
Basic requirements and procedures for flood risk planning
Flood risk management according to the FD takes place in three steps:
1. Carry out preliminary flood risk assessment (PFRA).
Preparation of flood hazard maps (FHMs) and flood risk maps (FRMs).

Establishment of flood risk management plans (FRMPs).
The PFRA has to be carried out area wide. Based on the information collected in the PFRA, Member States are to identify "those areas for which they conclude that potential significant flood risks exist or might be considered likely to occur" (Article 5 (1) FD).
FHMs and FRMs are then produced for these areas (Article 6 (1) FD). These maps are to be developed in relation to three scenarios (Article 6 (3) FD):
"(a) floods with a low probability, or extreme event scenarios;
(b) floods with a medium probability (likely return period ≥ 100 years);
(c) floods with a high probability, where appropriate."
The following elements need to be shown for each of the scenarios (Article 6 (4) FD): The information contained in FRMs regarding "potential adverse consequences" or damage potential does not have to be graded, for example, according to "high, medium or low" potential.
The FHMs and FRMs are purely descriptive in the sense that they should reflect the status quo in terms of land use etc. They do not entail any legal consequence for Member States' management policies. Whether or not Member States place restrictions on (future) land use to certain areas (e.g. building bans) identified in the maps is completely up to them. There is no provision in the FD that requires them to use the FHMs and FRMs in this way.
Member States are to use the FHMs and FRMs to draw up FRMPs for those areas that carry significant flood risks in the sense of Article 5 (1) FD (Article 7 (1) via Article 6 (1) FD).
The FRMPs are to be coordinated at the level of the river basin district or other units of management referred to in the FD. Within these plans, Member States shall establish appropriate objectives for the management of flood risks (Article 7 (2) FD) and include measures for achieving these objectives (Article 7 (3) (1) FD). FRMPs shall take into account all relevant aspects such as costs and benefits, flood extent etc. and shall address all aspects of flood risk management focusing on prevention, protection and preparedness, including flood forecasts and early warning systems (Article 7 (3) (3) FD). These plans may also include instruments such as the promotion of sustainable land use practices, improvement of water retention, as well as the controlled flooding of certain areas in the case of a flood event (Article 7 (3) (3) FD).
The FD also sets out a few exceptions to this general programme of action. Article 13 FD allows Member States to skip the first step if they undertake a risk assessment as specified in Article 13 (1) (a) FD or if they decide to carry out steps two and three before 22 December 2010 in accordance with the relevant provisions of the FD. Member States may also decide to make use of FHMs and FRMs, provided they are finalised before 22 December 2010 and provide a level of information equivalent to the requirements of Article 6 FD. Similarly, other types of flood risk management plans finalised before 22 December 2010 may also be used instead of FRMPs, provided that the content of these plans is equivalent to the requirements set out in Article 7 FD. To sum up: if maps and plans, based on existing legislation and finalised before 22
December 2010, are equivalent to FHMs, FRMs and FRMPs, the planning cycle provided for in the FD (chapters II-IV) may be omitted for the first planning cycle.
With regard to general/wider public involvement in the process, Article 10 (1) FD only requires that the public be given ex post access to the information contained in the maps and plans produced at the three steps. The directive does not set any deadline in this regard, however.
Effectively, then, all this information could be published in one go at the very end of the process, rather than being presented stepwise as it is produced. In contrast to this, the "active involvement of interested parties" as a more advanced type of participation is required for the production, review and updating of FRMPs (Article 10 (2) FD). This does not apply to the preceding steps. This structuring of public participation is similar to that contained in the WFD. For the descriptive side of the process (i.e. the analysis of characteristics and of the state of the water bodies, including economic analysis of water use). Member States are required to provide information only ex post and only "on request" (Article 14 (1) (3) WFD), while on the decisionmaking/management side of the process more far-reaching participation requirements are set out, namely "active involvement" and, at least, "consultation" (Article 14 (2) WFD).
In both cases, however, it is necessary to take account of the complementary requirements laid down by the Strategic Environmental Assessment Directive (SEAD) 2 . The SEAD stipulates that an environmental assessment should be conducted with regard to plans and programmes related to water management which establish a framework for future approval of development projects (e.g. flood relief works). This means that environmental reports have to be produced for draft flood risk management plans (draft FRMPs) and that both documents are to be subjected to a consultation procedure (Article 6 SEAD). This consultation of the relevant authorities and members of the public entails providing them with the relevant information and granting them an opportunity to comment on the documents within an appropriate time frame. The "relevant authorities" are those which "by reason of their specific environmental responsibilities, are likely to be concerned by the environmental effects of implementing plans and programmes" (Article 6 (3) SEAD).
The "public" is to be identified by the Member States according to Article 2 (d) SEAD:
"'The public' shall mean one or more natural or legal persons and, in accordance with national legislation or practice, their associations, organisations or groups".
More specifically, in accordance with Article 6 (4) SEAD:
"Member States shall identify the public for the purposes of paragraph 2, including the public affected or likely to be affected by, or having an interest in, the decision-making subject to this Directive, including relevant non-governmental organisations, such as those promoting environmental protection and other organisations concerned." As the FRMPs are to be developed on the basis of FHMs and FRMs, the latter should be part of the draft FRMPs subject to the consultation in the course of the SEAD but not separately beforehand. In contrast to Article 14 (1)(b) and (2) WFD, where a separate cycle of consultation is proposed in relation to the "interim overview of significant water management issues" at the early stage of river basin management, the FD does not provide an option for public comment on the PFRA at the corresponding early stage of the flood risk management process. The obligation to coordinate flood risk planning with WFD planning is restricted to the flood risk management plans, and thus it is only at this stage that the active involvement of all interested parties (Article 9 (3) FD) has to be coordinated as well. In addition, Article 9 FD requires only coordination, not a transfer of requirements from the WFD (e.g. a minimum six month period for comments). 
"Active involvement of interested parties" in the WFD and the FD
The notions of "interested parties", "public" and "active involvement" in Article 10 FD may be understood in the same way as in Article 14 WFD, as these directives deal not only with very similar themes, but the FD even obliges to coordinate the planning processes. Neither of the directives defines these notions, but for the WFD the European water directors within the CISprocess (Common Implementation Strategy) have elaborated them for the purpose of the WFD in Guidance Document No. 8 (GD8). 4 The definition of "interested party" found there takes up certain elements of the specifications contained in Article 6 (4) SEAD:
"Interested party (or 'stakeholder'): Any person, group or organisation with an interest or 'stake' in an issue, either because they will be directly affected or because they may have some influence on its outcome. 'Interested party' also includes members of the public who
are not yet aware that they will be affected (in practice most individual citizens and many small NGOs and companies)." 5
Thus "interested party" refers not only to ordinary citizens and civil society organisations but also to the "relevant authorities" in the sense of the SEAD as "organisations". GD8 identifies the following as possible stakeholders:
"Professionals -public and private sector organisations, professional voluntary groups and professional NGOs (social, economic and environmental). This also includes statutory agencies, conservation groups, business, industry, insurance groups and academia. Local Groups-non-professional organised entities operating at a local level. It usefully breaks down into:
Communities centred on place -attachment centred on place, which includes groups like residents associations and local councils.
Communities centred on interest -e.g. farmers' groups, fishermen, birdwatchers.
Individual citizens, farmers and companies representing themselves. Key individual landowners for example or local individual residents." 6
The term "interested parties" on the other hand is not restricted to authorities in the sense of Article 6 SEAD. This concept of "interested parties" is closer to the notion of "public concerned" contained in the Aarhus Convention 7 , which defines "the public concerned" as:
"the public affected or likely to be affected by, or having an interest in, the environmental decision-making; for the purposes of this definition, non-governmental organizations promoting environmental protection and meeting any requirements under national law shall be deemed to have an interest."
In defining the term "public" GD8 refers only to Article 2(d) SEAD -which is somewhat misleading, as it ignores the specification in Article 6 (4) -and Article 2 (4) Aarhus Convention:
"'The public' means one or more natural or legal persons and, in accordance with national legislation or practice, their associations, organisations or groups." 8
In this isolated sense, the "(general) public" simply refers to everybody, including legal persons and civil society organisations.
To sum up: GD8 applies the more restrictive definition of "public" in the SEAD for the definition of "interested parties", leaving "public" in the WFD as a largely generic term with no restrictions. As "interested parties" also include public authorities (other than the ones in charge of planning), this concept differs from the "public concerned" of the Aarhus Convention.
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Therefore, there is a clear distinction between "public" and "interested parties" in the WFD and hence in the FD. However, some argue that "interested parties" need not be read as a restrictive term but rather as synonymous with "public", as there is no indication in the WFD that the term is to be used in a restrictive way. 10 One objection that might be brought to bear on this broad concept of "interested parties" is that the assignment of different degrees of participation (information/consultation and active involvement) to different groups (public and interested parties) indeed suggests that the groups are not identical. Otherwise it would not be clear why the term "interested parties" is used at all. At the same time, however, the preamble, whereas 14 mentions "information, consultation and involvement of the public" and whereas 46 "involvement of the general public", without confinement to "interested parties". Nevertheless, the WFD uses the qualified notion "active involvement" only in the context of interested parties. The notional context of "active involvement" in the WFD is slightly different from the one in the FD. The WFD speaks of three steps -"information/publication", "consultation" and "active involvement" -while the FD mentions only two, namely "information/publication" and "active involvement". GD8 defines "active involvement" for the WFD as (c) in making those decisions, due account shall be taken of the results of the public participation;
(d) having examined the comments and opinions expressed by the public, the competent authority makes reasonable efforts to inform the public about the decisions taken and the reasons and considerations upon which those decisions are based, including information about the public participation."
All these steps are implicitly bilateral, i.e. communication takes place between the planning administration and each of the stakeholders separately. Therefore, any kind of consultation that provides an opportunity for stakeholders to communicate among each other (multilateral consultation) is potentially more active, especially in the case of "oral consultation". 17 Multilateral consultation offers a smooth transition to participation in the development and implementation of plans, particularly if it leads to a form of negotiation. It is regarded as a minimum requirement for active involvement:
"A higher level of participation is participation in the development and implementation of plans. Interested parties participate actively in the planning process by discussing issues and contributing to their solution. Still higher levels of participation are shared decisionmaking and self-determination. Shared decision-making implies that interested parties not only participate actively in the planning process, but also become partly responsible for the outcome. E.g. water use sectors could be represented in river basin organisations. Selfdetermination implies that (parts of) water management are handed over to the interested parties, e.g. by establishing water users' associations. Encouraging the first should be considered the core requirement for active involvement, the latter two forms are not specifically required by the Directive but may often be considered as best practice." 18
Regarding the degree of obligation, both the WFD and the FD require Member States only to "encourage" active involvement. Additional steps such as "shared decision-making" and "selfdetermination" (beyond existing democratic structures) are not obligatory either in the WFD or in the FD.
Summary and requirements for transposition into national law
"Active involvement of interested parties" in the development of FRMPs, as set down in Article 10 FD, requires some kind of multilateral consultation on the draft FRMPs that allows stakeholders to discuss relevant issues and contribute to their solution and also obliges the planning authority to examine the arguments and statements put forward by stakeholders. In order to be effective, FHMs and FRMs should also be a topic of discussion, as they form the basis for the FRMPs (although the FD does not require a separate consultation procedure). However, the degree of obligation attached to active involvement -i.e. to encourage it (Article 10 (2) FD), in contrast to "shall make available" in Article 10 (1) FD -leaves open a wide range of implementation options. Essentially, Member States do not have an obligation to formally introduce participation procedures in order to substantiate "active involvement" in order to fulfil the obligation.
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"Encouragement" does not entail any individual rights; it does not imply any specific licensing procedures nor serves to protect a significant legal interest as important as the protection of Europe's natural heritage or groundwater. 20 If there is no specification provided by the national legislation, the implementation task "to encourage active involvement" shifts from being a matter of formal implementation to being one of the administrative practice of each Member State, which is responsible for making a visible effort to promote and facilitate active involvement.
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Nonetheless, the TFEU allows Member States to maintain or introduce more stringent protective measures in environmental policy (Article 193 TFEU, ex Article 176 TEC). This option also covers procedural requirements. Therefore, Member States are free to introduce more active forms of participation for all the steps of the flood risk management planning process. Table 1 summarises the formal requirements set up by the different European directives relevant to flood risk management: With regard to public participation, in principle the GFWA merely adopts the requirements contained in Article 10 FD and essentially replaces "make available" with "publish" and "Member States" with "competent authority". Transposition of the FD in this respect is complete and correct. Thus the task of specifying the requirement "to encourage active involvement" is passed onto the individual federal states (Länder). No additional legislation by the federal states is necessary, but at least administrative practice regarding "active involvement", which falls almost exclusively within their area of responsibility, must comply with the demands of the FD (cf. section 2.3). However, the federal states are free to issue guidelines in the form of formal legislation, as the Basic Law (the German constitution) allows them to deviate from national federal legislation in their state legislation (Article 72 (3) German Basic Law) -albeit only within the boundaries set by EC legislation, which sets down more stringent requirements (cf. section 2.3). Hence, the federal states in Germany are free to introduce more advanced participation procedures. With regard to implementation, they also have to decide whether they can and wish to make use of the option for transitional measures in accordance with Article 13 FD (and § 75 (6) GFWA). In addition, of course, the administrative execution of flood risk management may also deviate from the national federal legal basis in terms of more intense/active participation. The analysis below
shows how the federal states of Saxony and Bavaria deal with these issues.
Saxony
Current Situation
After the son of this procedure with the management steps set out in the FD reveals that there is no equivalent to the PFRA and no equivalent to the production of risk maps, although Saxony's "hazard maps" and "flood protection concepts" (FPC) are deemed to be equivalent to the flood hazard maps and FRMPs of the FD respectively. The so-called "hazard indicator maps" (Gefahrenhinweiskarten) developed by the Saxony administration, which include "maps of damage potential" (Schadenspotentialkarten), bear similarity to the FRMs. These particular maps go further than the required Saxon legal standard but are produced only in connection with an "extreme events" scenario 22 . Furthermore, they contain only a rough estimate of possible damage in monetary terms for industrial and residential areas, along with an account of areas of high damage potential (e.g. industrial facilities for handling substances hazardous to waters, water 22 According to Article 6 (4) FD risk maps have to be produced for the three scenarios mentioned in Article 6 (3) FD, namely: "floods with a low probability, or extreme event scenarios", "floods with a medium probability (likely return period ≥ 100 years)" and "floods with a high probability, where appropriate".
supply facilities, hospitals etc.). 23 This does not meet the required specifications set out in Article 6 (4) FD. Although the flood hazard maps in Saxony meet the requirements of the FD, they are only a dependent/integrated part of the FPCs. The FPCs, in turn, are regarded as equivalent to the FRMPs required by the FD. With regard to public participation, the Saxon system requires that all relevant authorities whose area of responsibility might be affected must be involved in drafting the FPCs ( § § 99b (4) in connection with § 99a (3) SaxWA 2002). The general public is involved by means of a formal consultation procedure, including public display of the drafts and the opportunity to comment on them. As the FPCs are based on the hazard maps, the latter are only indirectly subject to the consultation. In addition, FPCs are subject to the SEA Directive with its requirement of a formal consultation procedure (cf. section 2.1.). For the purpose of developing the FRMPs the dSaxWA extends the group of entities involved to include associations (Verbände) and corporate bodies (Körperschaften) ( § 99b (4)(2) dSaxWA with reference to § 6a (1) (2) SaxWA). 26 The problem remains that individual stakeholders (cf.
GD8: individual citizens, farmers and companies representing themselves) are not included. This fact can be seen as a shortcoming that is rooted in the official German translation of "interested parties" in the WFD and the FD as "interessierte Stellen", which is actually closer to "interested bodies" or "interested organised groups". This limitation deviates from the ordinary understanding of "parties" in the English language. One methodological option for overcoming this defi- (1) continues to use the term "interested parties" for the transposition of the WFD, it is not used for the transposition of the FD.
ciency would be to interpret the term in conformity with the said directives (and corresponding provision of the GFWA). However, individual stakeholders may participate through the formal consultation procedure ( § 99b (5) dSaxWA). One can argue that this option has a certain compensatory effect that offsets the exclusion of individuals. In addition, the inclusion of public authorities and agencies at the stage of producing PFRAs, FHMs and FRMs and not only at the stage of preparing FRMPs -which is not explicitly required by the FD -also compensates somewhat for the exclusion of individuals. Ultimately, however, the requirement to "encourage" active involvement still allows for some insufficiencies compared to the ideal of public particpation. As to the scope of persons to be included in the process of participation, the dSaxWA can ultimately be regarded as being in line with the FD.
The process of developing the FRMPs also enhances the degree of involvement insofar as participation is intended to take place throughout the preliminary, preparatory stages and early drafts of the FRMPs onwards ( § 99b (4) (2) dSaxWA with reference to § 6a (1) (2) SaxWA), rather than beginning only once the authority in charge has set out its own position. If, in the course of this process, multilateral consultations take place, then the stipulation of "active involvement" as defined above is fulfilled. However, exactly what this means is not clear from the wording of § 99b dSaxWA; as a result, actual administrative practice becomes the deciding factor.
The minimum requirement of "active involvement" in the FD, i.e. formal consultation, is provided for the FRMPs in §99b (5) dSaxWA. In order to implement the requirement of public participation set out in the WFD, Saxony has established an advisory board at state level and three water fora at (lower) regional levels. These comprise members of public authorities, representatives of NGOs and of other stakeholder groups and associations, but not individual stakeholders. Discussions in these panels are held on all relevant issues during the planning and implementation process. These fora basically fulfil the requirement of multilateral consultations.
Whether the administration in Saxony will use these panels to discuss flood risk management issues has apparently not yet been considered.
The ex post information provided to the general public on the documents to be produced (preliminary assessment, the maps and the FRMPs) is not regulated in the dSaxWA itself, but the provisions of the GFWA fill this gap. As the formal consultation procedure in §99b (5) dSaxWA covers not only stakeholders but also the wider public, this standard exceeds the demands of the FD, which calls only for ex post information in relation to the FRMPs. No specific procedureand hence no specific participation process -has been established for the production of FRMs.
The requirements of the SEA Directive and the corresponding national legislation remain unchanged and unaffected by the dSaxWA.
The transitional rules apply to those areas which already have a FPC according to current law ( § 99b (1) dSaxWA) or where the FPC is about to be completed ( § 99b (3) dSaxWA). If they have to be adapted to the requirements of the FD, this is to be done before 22 December 2010.
The competent authorities have to decide themselves, on a case-by-case basis, whether any revision is necessary. Experts say that, with regard to the FHMs, only minor adjustments are necessary. The same holds true for the FRMPs. The most "changes" are needed for the FHMs, as they essentially have to be compiled for the first time. 27 If the necessary alignments take place, the PFRA may be omitted in accordance with Article 13 (1) FD. The dSaxWA does not specify a formal procedure for adapting existing maps and plans, as there is no explicit reference to § 99b (4) or (5) dSaxWA or to the updating process provided for the FPCs in current law. Therefore, the competent authorities may implement adjustments without public participation.
Summary and conclusions
Saxony has adopted a formal consultation procedure covering the general public as a way of implementing the requirement of "active involvement of interested parties". It has not established panels of "interested parties" equivalent to the "water fora" established for the implementation of the WFD, and these existing fora have not extended their field of activity either. For the planning stage of FRMs no specific procedure takes place and hence no specific participation process. Where transitional measures are taken, no public participation process is planned in connection with the adaptation of existing documents to the standards of the FD. (5)); Consultation of other authorities and public agencies §99b (4)(1)); Ongoing information of and consultation with other authorities, public agencies and other associations, but not all stakeholders ( §99b (4)(2)) Ex post information of general public. The core issue was the 100-year return period. Flood plains where this return period applies had to be displayed in maps (FPMs; Article 61d (1) (1) BavWA 2008). Those areas which exhibit a "high potential for damage" (i.e. essentially settlement areas) or which have more than just "minor potential for damage" (i.e., as defined by BavWA, areas with an infrastructure of transregional significance, e.g. highways and long distance railway lines) had to be formally designated.
The FPMs were also to indicate these areas; however, they did not distinguish between these groups of areas, only between areas to be designated areas and the rest, i.e. areas not to be designated. 28 The FPMs were to be published (Article 61d (1) (1) GFWA, i.e. informing the public and organising the active involvement of interested parties where necessary. How this is to be done is not specified in the BavWA 2010, and self-imposed guidelines for administrative practice have not yet been developed. Whether the water fora will also be used in this context, i.e. for the purpose of flood risk management, is unclear. At any rate, no specific process has been defined for the production of FRMs and hence no specific participation process related to it.
Bavaria, unlike Saxony, has not taken up the option of transitional measures as defined in
Article 13 FD, and there is apparently no intention to make use of this option.
For the implementation of "active involvement of interested parties", Bavaria has yet not adopted any provision that specifies how this process will be carried out, it merely assigns responsibility for this to the State government. It has not established panels of "interested parties" equivalent to the "water fora" established for the implementation of the WFD, and these existing fora have not extended their field of activity. No specific procedure -and hence no specific participation process -is in place for the planning stage of FRMs. The option of implementing transitional measures remains unused. No equivalent: Flood protection plans produced only randomly, and no specified content. Participation analogous to participation at RBMP acc. to the WFD, i.e. formal consultation with general public, but no use of existing water fora in this respect. 
As GFWA
Austria
There is no prospective legislation in the pipeline for the implementation of the FD. For this reason, only the current situation regarding mapping in the context of flood risk (and natural hazard) management will be detailed here. There is currently no comprehensive system of flood risk management in place in Austria and hence no comprehensive system of mapping. However, there is a number of planning and mapping requirements based on different laws, which partly overlap and are partly mutually exclusive. These requirements are oriented towards different reference events and cover different parts of the landscape, but taken together they can be said to cover roughly all those areas that would be identified as being at significant flood risk in the sense of Article 5 (1) FD (at least as regards running waters).
Inundation boundaries according to the Austrian Water Rights Act
The most comprehensive requirements for mapping are found in the Austrian Water Rights Act Water Goods" (Öffentliches Wassergut). Due to these legal consequences, the demarcation of flood runoff areas has to be carried out on a small scale for each plot of land. The procedure for gathering the necessary data is not explicitly described in the AWRA, and so there is no corresponding public participation procedure. pose of building such facilities ( § 43 AWRA). In certain circumstances, water associations may also be established on a compulsory basis ( § 76 AWRA). However, the AWRA does not require the preparation of flood hazard or flood risk maps or flood risk management plans comparable to those required by the FD as a basis for these rules and instruments of flood risk management.
Hazard Zone Plans in accordance with the Austrian Forest Act
Maps more similar to those required by the FD have to be drawn up in accordance with other legal provisions, namely, the Austrian Forest Act (AFA) (Forstgesetz) for areas in upper subcatchments (or mountain streams/torrents) and the Austrian Hydraulic Engineering Assistance Act (AHEAA) (Wasserbautenförderungsgesetz) for areas in lower sub-catchments. Both acts are covered by federal legislative competencies and both acts are implemented by the federal administration. 34 Thus the respective mapping systems do not overlap, as the different administrative authorities seek to define transfer points on a case-by-case basis, i.e. where the one system starts and another one ends. 35 The procedure for mapping torrents 36 is detailed in § 11 AFA and in the 36 The AFA defines in § 99 (1) as "torrent": a body of water flowing permanently or intermittently, that can swell to a threatening level through short and rapidly occurring washing-up of solids from its catchment area or bed, which it carries along and deposits in or outside its riverbed or discharges into another body of water (translation from www.lebensministerium.at). Holub, M. (2006) • Red: areas that are endangered to an extent by torrents and avalanches due to the damaging effect to be expected from the reference event or due to the frequency of the endangerment, such that permanent use for housing or transportation purposes is either impossible or is feasible only at disproportionate costs; • Yellow: all other areas endangered to an extent by torrents and avalanches, such that permanent use for housing or transportation is impaired due to the factors mentioned above (i.e. the damaging effect to be expected from the reference event or due to the frequency of the endangerment);
• Blue: areas that are needed for technical or silvicultural-biological measures implemented by local administrations, and for the maintenance of such measures, or that require special management in order to ensure their protective function or the success of structures of their control.
• Brown: areas that are exposed to natural hazards other than torrents and avalanches, e.g. rock fall or landslides not associated with torrents and avalanches, and • Violet: areas whose protective function depends on the condition of the soil or the terrain.
These tHZPs do not by themselves impose restrictions on land-use options in the tagged areas,
as there are only descriptive and no legal acts of any type, but the information displayed in the tHZPs has to be transferred to the plans that form the basis for spatial planning. The reason for this is that in legal practice they are commonly regarded as "expert judgments having the character of a forecasts" 41 which have to be taken into account in spatial planning procedures and decisions, resulting in a shift of the burden of proof onto decision-makers should they wish to deviate from the tHZPs. 42 Some federal states have banned the utilisation and designation of areas within the red hazard zones explicitly for building purposes, e.g. the State Government of Styria has banned it by ordinance. 43 The information displayed in the tHZPs usually has to be transferred to the plans that form the basis for regional planning. 44 In this sense the tHZP is itself already more an instrument of flood risk management (in the sense of zoning) geared towards future land-use decisions than merely a description of the status quo and an indication of existing risks as it is the FRM according to the FD. It can be regarded as a more advanced version of the German "designated flood plains". Still, the tHZPs are based on the hazard maps that form a separate part of the tHZPs ( § 5 (2) OHZP) and which in principle are equivalent to the FHMs. However, the reference event for the tHZP is an event with a 1-in-150 years return period ( § 6 OHZP).
Several authors in the legal literature suggest that hazard maps are also produced for a flood event with a 1-in-10 years return period. 45 This cannot be deduced directly from the OHZP;
however, as the definitions of "red" and "yellow" zones also entail the alternative "frequency of endangerment", the reference to a 1-in-10 years return period would be reasonable, and this value marks a good operationalisation of the indeterminate legal term "frequency of…". § 11 AFA also defines the procedure by which the tHZPs are created. The drafts of the tHZPs have to be displayed publicly so that anyone with a credible interest in the subject matter can submit written comments within a certain period. In addition, a commission comprising of one representative each from the Federal Ministry of Agriculture, Forestry, Environment and Water Management, of the administrative unit responsible for drafting the tHZP, of the federal state (Land) and of the municipality affected. It is tasked with reviewing the draft of the tHZP and taking into account the written comments submitted by individual citizens. In practice, the commission arranges hearings at which those who have issued written comments can also explain their concerns in person. 46 The commission is entitled to revise the draft. The final decision lies in the hands of the Federal Minister, although he/she has no powers of discretion, as he/she has to approve the plan unless the rules of § 11 AFA are violated. As the hazard maps are part of the tHZPs, they are also subject indirectly to these forms of public participation.
Due to their only indirectly binding character, tHZPs seem not to be subject to the SEAD and to corresponding national legislation. Austria has not transposed the SEAD within a single act but has incorporated its requirements into the country's existing sector-related laws and planning processes. 47 The AFA and the OHZP do not mention the requirements to be met within the SEA process (preparation of an environmental report and formal public consultations on this report). § 55j AWRA is the key provision for water planning procedures, but it simply repeats word for word the requirements of SEA without specifying which plans in the water sector and in the AWRA, apart from the National River Basin Management Plans (Nationale Gewässerbewirtschaftungspläne) are subject to the SEAD ( § 55i AWRA). § 55j AWRA does not even mention the programmes of measures ( § § 55f and 55g AWRA) that are subject to the SEAD in Germany. One could argue that the indirect legal relevance of the tHZPs with regard to spatial planning "qualifies" them to be subject to SEA, even if they are only regarded as expert 45 Holub and Fuchs (2009) judgements. This would be an argument for subjecting tHZPs to SEA Directive requirements, and indeed the literature comes to just this conclusion, 48 with several authors arguing that where no formal transposition has taken place the SEAD is directly applicable. 49 In practice, however, environmental reports on tHZPs cannot be found on the internet. Instead, conversely, tHZPs are frequently used to analyse the environmental impacts of projects and plans. 50 Hence, at least in practice no public participation takes place by way of the SEA Directive.
Hazard Zone Plans in accordance with the Austrian Hydraulic Engineering Assistance Act
A process of Hazard Zone planning is also in place for watercourses that are not torrents. It is for defining different kinds of hazard zones -"Red", "Red-Yellow", "Yellow", "Blue" and "Red- • "Red Zone" includes areas which, due to the expected damaging effects of floods, are not suitable for permanent use in terms of settlement and transport purposes (building ban zone);
• "Red-Yellow Zone" combines areas which are required for the flood runoff or for the retention of water (water management priority zone for runoff and retention); the importance of flood retention capacity and areas close to water bodies for flood protection is thereby identified;
• "Yellow Zone" includes the remaining areas up to the inundation boundaries of HQ100 which are suitable only for conditional use and is a "regulated and precautionary zone"; • "Blue Zone" (water management demand zone) includes areas required for water management measures and/or, as the case may be, for maintaining their functions, e.g. when special management is required;
• "Red-Yellow (hatched)" zone marks residual risk areas. It indicates in which areas flooding is possible if flood protection structures fail or if certain water levels are exceeded (up to HQ300).
One significant difference to the labelling of red zones in the OHZP is that in the GDHZ there is no reference to the "frequency of endangerment" as an argument for a building ban in the red zone. Like the tHZPs, the mapping carried out according to the GDHZ is already more an instrument for land-use planning than just one intended to give or collect information on the status quo of risk/endangerment to human activities, as with the FHMs of the FD. 53 However, the three return periods incorporated here match the three scenarios named in Article 6 FD. In practice, separate hazard maps are also produced which use the inundation boundaries of HQ30, HQ100 and HQ300.
54
The GDHZ also provide for public participation in the creation of reHZPs. Section 6 of GDHZ describes a formal consultation procedure. The draft plans have to be displayed publicly by the municipalities affected and by the state administration. However, only other administrations are directly informed about the display and are invited to comment on the draft. The GDHZ names these in section 6: water resources planning authorities, spatial planning authorities and, in areas adjacent to tHZPs, the authorities responsible for them. Therefore -in contrast to the tHZPs -individual stakeholders or organisations of stakeholders are not entitled to comment on the draft reHZPs. After the drafts have been displayed, a "local inspection" of the plan takes place, conducted by a commission composed of representatives from the Federal Water Engineering Administration, spatial planning authorities and municipalities affected, from the authors of the draft and, finally, in areas adjacent to areas with tHZPs, representatives from the authorities responsible for them, the latter only as consultants. The GDHZ do not provide an option for the commission to revise the plan. It may only comment on it. The Federal Water
Engineering Administration has to approve the final plan before it can be enacted. The administration is free to dismiss the plan -in contrast to the obligation of the competent Minister in the case of the tHZPs.
The reHZPs are not subject to a SEA procedure. 55 They are equally not directly binding, as the tHZPs are, but are not directly adopted to land-use plans, as are the red zones of the tHZPs in Styria (see above, section 3.2.2). The ordinance mentioned establishes only a building ban within the HQ100 area, without direct reference to the reHZPs. 
Other plans outlined in the Austrian Hydraulic Engineering Assistance Act (AHEAA)
The AHEAA offers a number of additional planning instruments apart from hazard zone planning: fundamental water management and flood protection concepts (FWMFPCs) (Schutzwasserwirtschaftliche Grundsatzkonzepte), river development schemes (RDSs) (Gewässer-entwicklungskonzepte), regional studies (RSs) (Regionalstudien), general project planning (GPP) (generelle Projekte) and detailed project planning (DPP) (Detailprojekte). FWMFPCs (section 14
RIWA-T)
"are superordinate assessments based on river basins that identify and show the actual situation regarding threats and use. Depending on the circumstances they are coupled with hazard zone planning. Ecological aspects are not part of the assessment. The planning area comprises the run-off area of extreme floods (more than HQ300)." 57
RDSs (section 15 RIWA-T) are described as follows:
"River development schemes are superordinate plans for water bodies based on river basins. Besides hazards and threats they not only take into consideration the ecological situation but are also responsive to general conditions such as current use, designated use, rights and so on. On the basis of analyses of the actual situation, coordinated goals and measures regarding flood protection, ecology and use are defined. The planning area not only involves the actual stream course but also the run-off area of extreme floods (more than HQ300) -a prerequisite for sustainable flood protection. River development schemes comprise the following steps:
• Preliminary study: In the interest of efficient planning existing data is examined and reviewed. This results in structural guidelines for the following work. • Analyses of the actual situation involve the abiotic, biotic and anthropological components that are important for the situation of the relevant water body. Depending on the circumstances they are coupled with the delineation of hazard zones.
• The mission statement for a particular water body aims at coordinating the sectoral and specific goals. In a process consisting of several steps, stakeholders define common and coordinated goals and goal conditions.
• The catalogue of measures describes individual future measures in the planning area and defines priorities. On the basis of the mission statement, authorities and communities select the most suited measure(s) for the relevant section. This also includes measures for the minimisation of residual risk to account for those floods that are more severe than those occurring statistically every 100 years, as well as measures for informing the public." 58 RSs (section 16 RIWA-T) are "superordinate planning tools based on river basins that are similar to river development schemes but deal in more detail with natural hazards as well as existing and spatial planning. Regional studies are particularly useful for river basins or regions with intensive demands on land use, high settlement density and extensive infrastructure, but also for river basins with intensive development and change of existing use. Regional studies aim at coordinating water management and protection measures with spatial planning and other planning near rivers and streams (roads, rail, power plants, torrent and avalanche control, etc.). The process of coordination takes place through the involvement and participation of authorities and all relevant stakeholders in the planning process." 59 GPP (section 17 RIWA-T) is a process that "precedes more detailed project planning. It is carried out for sections of rivers and streams, for which extensive flood protection measures are needed. The main task is to coordinate and conceptually define measures for flood protection and for conservation and improvement of the ecological functions of the water body. For this they build onto the mission statement and catalogue of measures of a river development scheme or regional study." 60 DPP (section 18 RIWA-T) presents and describes "planned measures in detail as a basis for their implementation. Moreover, it deals with all legal information necessary for approval processes (regarding water, forestry, conservation, rail, etc.). If rights of local residents are affected, detailed project planning includes assessments of whether and to what degree these residents will be affected by the respective project, and which provisions can be implemented in order to mitigate and compensate for adverse effects." 61
Comparing these planning tools with the planning steps set out in the FD reveals a number of similarities. The FWMFPCs may be regarded as similar to the status quo description required in the FHMs and FRMs. The FWMFPCs provide a suitable framework for the incorporation of 58 http://sitemap.lebensministerium.at/article/articleview/50515/1/14408/#. 59 http://sitemap.lebensministerium.at/article/articleview/50515/1/14408/#. 60 http://sitemap.lebensministerium.at/article/articleview/50515/1/14408/#. 61 http://sitemap.lebensministerium.at/article/articleview/50515/1/14408/#. the information to be included in the FRMs. Equally, the "analyses of the actual situation" that are part of the RDSs may serve as equivalent to those required for the FRMs. The RDSs in general may be regarded as equivalent to the FRMPs or even as being more ambitious, in that they actually integrate river basin management plans as set out in the WFD and contained in FRMPs.
The RDSs include the steps of defining the aims of flood risk management and determining the measures designed to meet these aims in accordance with the content of the FRMPs. The RIWA-T does not stipulate public participation as a required element in the FWMFPCs. Although publicity of some kind is to occur in relation to the development of RDSs (section 15.1 RIWA-T), section 19 relating to publicity does not really specify any requirements but only lists options that can be taken up by the planning authority at its own discretion. Although the legal status of the RDSs and the way they relate to the National River Basin Management Plans is unclear, the RDSs may be regarded as plans in the sense of § 55j (1) AWRA, which are subject to the SEA including the public participation procedure required by the SEAD.
62 By contrast, the FWMFPCs (like the tHZPs and the reHZPs) are not subject to the SEAD and hence to public participation. Both the FWMFPCs and RDSs include the relevant HZPs (tHZPs and reHZPs) and hence the respective information on inundation boundaries and damage potential. In addition, they should also include information, where appropriate, on smaller floods down to those with a one year return period.
As regards the other planning instruments (RSs, GPP and DPP), they really have a more instrumental and implementation-orientated character. Public participation is mentioned in the RSs without further specification, and with regard to GPP and DPP the national EIA legislation provides at least for some projects concerning flood protection measures.
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There is one general flaw with all these planning instruments. The RIWA-T does not provide for an obligation to conduct all these planning processes for all suitable watercourses or water bodies. This flaw not due to the scope of application of the AHEAA, as the tHZPs only replace the reHZPs. There are no equivalents in the AFA or OHZA to the other planning instruments in the RIWA-T. Therefore, they can also be applied to torrents. However, the plans are merely conditional on an application for funding from the Federal government -they only have to be produced in this case. 64 Thus, the RIWA-T is not sufficient to fulfil the implementation obligation of the FD.
Public participation in the implementation of the WFD
In addition to a formal consultation procedure in the drafting of National River Basin Management Plans ( § 55i (1) AWRA), a round 64 In fact, funding may also be sought to produce these plans.
of interested parties in river basin management as required by the WFD. This body discusses various problems of water management and, of course, the draft of the National River Basin Management Plans. Whether this round table also discusses flood risk management issues in relation to either torrents or other running waters is not evident from the information on the sessions provided on the internet.
Summary and conclusions
There are a number of different planning instruments in Austria with partly overlapping and partly mutually exclusive scopes of application. They use different reference events for structuring the information, different criteria for designating different degrees of hazards, and stipulate different degrees and forms of public participation. In general, the degree of participation seems low, with only the tHZPs providing an exception. The requirements of the SEAD appear not to be taken adequately into consideration as yet, although their relevance for the RDSs is evident. SEA requirements are to be applied. 
England and Wales
Transposition of the Floods Directive by the Flood Risk Regulations 2009
The Flood • the "floods with a low probability, or extreme event" scenario is restated more precisely as: "the probability of a flood occurring is low if the chances of it occurring in any 12 month period are 0.1% or less";
• the "floods with a medium probability (likely return period ≥ 100 years)" scenario is restated more precisely as: "the probability of a flood occurring is medium if the chances of it occurring in any 12 month period are more than 0.1% but not more than 1%"; and • the "floods with a high probability" scenario is restated more precisely: "the probability of a flood occurring is high if the chances of it occurring in any 12 month period are more than 1%". the general meaning of the word in ordinary and/or legal language applies, covering different aspects: to get or ask advice; to seek information from; when planning or deciding something, to consider, to count, to weigh; to have a conference in order to talk something over; to advise professionally. To consult refers to the act of consulting or conferring; deliberation of two or more persons on some matter, with a view to a decision. The ordinary meaning offers a wide range of design options to carry out consultations. It is up to the authority in charge to decide how it organises the gathering and discussion of information and opinions. It may just issue a public invitation to citizens to comment on the drafts and to enter into bilateral discussions. The authority may organise a one-off conference for all -offering an opportunity to give comments in person. Additionally, it may organise regular conferences such as a permanent "round -table" with all relevant stakeholders and representatives from organised stakeholder groups. It is also up to the authority to decide how far it will lead the participation process towards a process of codecision making. It may ask a "round- 
Excursus: The "Code of Practice on Consultation"
The Department for Business, Enterprise and Regulatory Reform has issued this code, which is currently available in its third edition. It is a non-legal and non-binding document that has been adopted by a number of UK departments and agencies, including the Environment Agency and the Department for Environment, Food and Rural Affairs (DEFRA). The target form of participation considered in this code is the formal, written consultation, but the rules may be relevant for other forms of participation, e.g.
• there should be scope for those being consulted to influence the outcome,
67
• the scope and possibilities for influence should be clear at the beginning of the consultation,
68
• the consultation should be designed to be accessible to, and clearly targeted at, those people the exercise is intended to reach,
69
• the burden of consultation should be kept to a minimum in order to keep consultations effective.
71
The document also states at several points that, in certain situations, other forms of consultation might be more suitable than the formal, written one, or may be necessary complements:
"It will often be necessary to engage in an informal dialogue with stakeholders prior to a formal consultation to obtain initial evidence and to gain an understanding of the issues that will need to be raised in the formal consultation." 72
Not all these recommendations are relevant to the task of consulting the public, as this task does not require an identification of actual stakeholders; rather, it would be superfluous. At the same time, the recommendation to provide estimates of costs and benefits of the policy options under consideration 73 is by no means superfluous in the context of the FRMPs, as the there is no explicit legal obligation in the FRR 2009 to provide this information in the plans, only the obligation to take account of costs and benefits during their preparation. The timeframes suggested in the code are directly "applicable", however: a minimum of 12 weeks for the option to respond.
This timeframe and the requirement to give feedback to consultees are almost the only specific standards that can be drawn from the code as regards the design of public consultation in the FRR 2009. In general, the code concentrates more on how formal, written consultations are to be conducted than on the question of when this is the most suitable form of consultation and when not. However, bearing in mind that the FRR ultimately calls for consultation of everyone, this type of consultation is probably the only appropriate one available.
Flood risk management according to the Flood and Water Management Act of 2010
In For England the "English risk management authorities" (section 6 (14) FWMA) are:
"(a) the Environment Agency, (b) a risk management authority within subsection (13)(b), (c) or (f) for an area that is wholly in England, (c) an internal drainage board for an internal drainage district that is wholly or mainly in England, and (d) a water company that exercises functions in relation to an area in England."
For Wales the "Wales risk management authorities" (section 6 (15) FWMA) are:
"(a) the Environment Agency, (b) a risk management authority within subsection (13)(b), (c) or (f) for an area that is wholly in Wales, (c) an internal drainage board for an internal drainage district that is wholly or mainly in Wales, and (d) a water company that exercises functions in relation to an area in Wales."
The FWMA does not define the term "public". Therefore, it can only be understood as meaning Finally, the authority in charge has to produce a summary of the final version of all RMSs and publish it (sections 7 (4), 8 (4), 9 (7) and 10 (7)). The summaries of the local flood RMSs must include guidance about the availability of relevant information.
Regional Flood and Coastal Committees according to the Flood and Water Management Act of 2010
The consultation of risk management authorities and the public during the production of RMSs The "flood and coastal erosion risk management functions" mentioned also refer to the devel- One could argue that it covers all risk management functions of the Agency, as described above; although the consent is only prior to implementation this has of course significant influence on the planning. This broad understanding would render the preceding provision on consultation pointless. In the past, the competencies of the RFDCs were extensive.
The FWMA 2010 does not regulate the issue of the size and membership of the RFCCs, but it does confer power on the Minister to set out by order the requirements relating to membership (order-making power). The order may also provide for the number of members of a Committee, the conditions of their eligibility, the method of their selection and appointment (including arrangements for election or other means of selection), and the proceedings of a Committee, including to the issue of a quorum and the size of a majority required for various decisions. The order-making power has not been executed yet. Therefore, one can only look at the composition of the RFDCs in order to determine whether these committees genuinely provide for public participation in the sense of the "participation of civil society and its organisations". Up to now, this cannot be answered unequivocally in the affirmative. RFDCs are governmental bodies, which bring together only the representatives of local authorities, experts from the Department for Environment, Food and Rural Affairs (DEFRA) and the Environment Agency. They do not include any other public agency named previously as risk management authorities, such as internal drainage boards, water companies and highway authorities. Furthermore, the RFDCs to date have no non-governmental organisations representing stakeholders and no other interested parties or individuals as members.
Summary and conclusions
In have not yet been adopted, a glance at their predecessors, the RFDCs, does not give any cause to hope that they might be more than just policy/administrative committees without any civil society participation.
Conclusions and prospects: Implementation beyond transposition
From a theoretical point of view, two different approaches can be identified for the purpose of designing public participation in flood risk management planning according to the FD. A stepby-step approach would initiate a participation procedure at each stage of the planning process:
the preliminary flood risk assessment, the creation of flood hazard maps, the creation of flood risk maps and, finally, the development of a flood risk management plan. As this method would be very resource-intensive, none of the Member States considered here has taken this approach, and indeed it is not required by the FD. The FD defines participation by "encouraging the active involvement of interested parties" in the development of FRMPs, and so do the Member States.
Starting from this point, in a "top-down" method, the participation process may lawfully include a separate process of reviewing the preceding steps, but this is not very likely. As a result, it can be said that none of the Member States considered here has developed a participatory approach to risk mapping. However, the FD poses no obstacle to pursuing such an innovative method.
The vague phrase "to encourage …" offers a wide range of options for designing the participation process. In the completely different context of the management of Natura 2000 areas, i.e. areas designated for nature conservation purposes according to the Habitats Directive 76 , three types or modes of participation were distinguished. 77 The first was called the "informal administrative approach", in which the public administration is the authority in charge, organising consultations and discussing management options with stakeholders and/or their representatives (selected through a specific procedure). The results are fed into the management plans that generally have to be approved by the higher authorities. The second type of participation was labelled as the "formal administrative approach", in which the administration develops the draft for the management plan which is then displayed publicly so that everybody within the area affected can comment on it within a fixed time period; the administration is bound to review the comments and to notify the commentators of the results. In both these "administrative approaches", the representing local public concerns (such as local authorities or other branches of the administration) and stakeholder representatives (such as professional associations of farmers and forest owners, environmental NGOs, and so on). This committee drafts the plan which has to be enacted by the organizing authority and then possibly approved by a higher authority. The committee may then take on the additional tasks of monitoring the implementation of the management plan and addressing conflicts that arise at this stage.
Bearing these forms of participation in mind, it can be said that most of the Member States opt for the formal administrative approach. This fulfills only the minimum requirements of the FD for "active involvement". Certain attempts have been made to adopt a more "political approach". The establishment of "water fora", "round tables" etc., as already occurred in the context of implementation of the WFD, is a step in this direction. In practical terms, the inclusion of flood management issues in the application area of these committees would be the easiest way of going beyond "formal consultation". This would also promote the desired coordination between the WFD and the FD.
